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Dear Mr. Brake: 

The purpose of this letter is to inform you of the results of our inquiries of the Riley County and Geary 
County Boards of County Commissioners regarding your complaint against both public bodies for taking 

actions that may violate the Kansas Open Meetings Act (KOMA), K.S.A. 75-4317 et seq. 

Your complaint asserts that on or about March 12, 2012, both the Riley County and Geary County 
Boards of County Commissioners violated the KOMA by engaging in a joint executive session to discuss 
confidential legal advice. You further assert that the presence of the county clerk for each respective 

county in the joint executive session constituted a waiver of the attorney-client privilege. 

We reviewed your complaint which consisted of an email to Steve Opat, Geary County Attorney, dated 

April 30, 2012. Your complaint included a copy of an editorial you wrote on the subject. We also 

reviewed the referral letter from Steve Opat to this office along with the multiple documents he 
attached to his letter. These documents included the following: agenda of the March 12, 2012, Geary 
County Commission meeting; agenda distribution list for that meeting; minutes of the Geary County 
Commission meeting on March 12, 2012; Kansas Attorney General Opinion No. 2009-1; email from 
Clancy Holeman, Riley County Counselor, dated March 13, 2012; document on the proposed tax 
exemption for privatized housing at Fort Riley; document entitled "Military Housing Privatization 

Taxation"; letter from the Geary County Commission to state legislators dated March 19, 2012; and 
letter from the Riley County Commission to state legislators dated March 19, 2012. 

Upon receipt of your complaint, we wrote to Steve Opat and Clancy Holeman asking for a written 
response to your complaint. Mr. Opat and Mr. Holeman submitted a joint response ("joint response") 

asserting that the Riley County and Geary County Boards of County Commissioners did not violate the 

KOMA on or about March 12, 2012. Over 60 exhibits were included with the joint response. 
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After reviewing all of the documents submitted to us, our investigation led to the following factual 
conclusions: 

1. The members of the Riley County Commission on March 12, 2012, were Alvan D. Johnson, 
Dave Lewis and Karen McCulloh. 

2. Based upon information published by the United States Census Bureau, the estimated 
resident population of Riley County in 2012 was 76,297. 

3. The agenda for the March 12, 2012, Riley County Commission meeting states that a joint 
executive session would occur with the Geary County Commission in Junction City, Kansas, 
at 12:00 p.m. The agenda provided the address and room location for the joint executive 
session. 

4. The minutes from the March 12, 2012, Riley County Commission meeting states that the 
Commission met in Riley County with the meeting beginning at 8:30 a.m. All three members 

of the county commission were present and discussed the business or affairs of the 
Commission. 

5. The minutes from the March 12, 2012, Riley County Commission meeting states that at 

11:05 a.m., the Commission unanimously voted to adjourn the meeting after participating in 
an executive session with Geary County. The members of the Riley County Commission 

departed for Geary County at 11:30 a.m. 

6. The minutes from the March 12, 2012, Riley County Commission meeting states that at 

12:10 p.m., the three members of the Riley County Commission met in the county 

commission meeting room at the Geary County Office Building at 200 East 8 th  Street in 
Junction City, Kansas. Commissioner Johnson "moved that the County Commission recess 
into executive session on potential litigation for the purpose of consultation with an 
attorney for the Commission which would be deemed privileged in the attorney-client 
relationship, an exception to the Kansas Open Meetings Act, the open meeting to resume in 
the County Commission Chambers at 1:10 p.m." 

7. The minutes from the March 12, 2012, Riley County Commission meeting states that at 1:10 

p.m., "Lewis moved to go out of executive session. Johnson seconded. Carried 3-0. No 

binding action was taken during the executive session." 

8. The minutes from the March 12, 2012, Riley County Commission meeting do not state that 
the Riley County Commission resumed its meeting or made a motion to adjourn the meeting 
after the executive session. 

9. The members of the Geary County Commission on March 12, 2012, were Ben Bennett, Larry 
Hicks and Florence Whitebread. 

10. The minutes from the March 12, 2012, Geary County Commission meeting states that the 

Commission met on that date. Although the minutes do not indicate the location of the 

meeting, the letter to us from Mr. Opat confirms that the Geary County Commission met in 
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Junction City, Kansas, on March 12, 2012. Junction City is located in Geary County, Kansas. 
The minutes from the March 12, 2012, Geary County Commission meeting states that all 
three members of the county commission were present and discussed the business or 
affairs of the commission. 

11. The minutes from the March 12, 2012, Geary County Commission meeting states that at 
12:13 p.m., "Commissioner Bennett moved for 60 minutes executive session, to end at 1:13, 
to discuss legal matters with the following: Alvin Johnson, Dave Lewis, and Karen McCulloh 
Riley County Commissioners; Clancy Holeman, Riley County Counselor; Rich Vargo, Riley 
County Clerk; Steve Opat, Geary County Attorney/Counselor and Rebecca Cossemeyer 
Geary County Clerk." At 1:13 p.m., the Geary County Commission emerged from executive 
session. The minutes do not state that binding action was taken during the executive 
session. 

12. The minutes from the March 12, 2012, Geary County Commission meeting states that the 
Geary County Commission resumed its meeting after the executive session and adjourned at 
4:05 p.m. that day. 

13. According to the joint response filed by Mr. Opat and Mr. Holeman, the two county 
commissions were concerned about the impact of House Bill 2769 on the tax base of both 

counties. That bill was introduced on March 2, 2012. According to the joint response, 
"[b]ecause H.B. 2769 represented the potential immediate loss of millions of property tax 
dollars to Riley and Geary County, quick and coordinated action between the two governing 
bodies was essential." H.B. 2769 was signed by the Governor on April 2, 2012. 

14. On March 12, 2012, Clancy Holeman was the county counselor for Riley County, Kansas. 

15. On March 12, 2012, Steve Opat was the county counselor and county attorney for Geary 
County, Kansas. 

16. The counties of Riley and Geary County are adjacent and the distance between Junction City 
and Manhattan is 20 miles. 

We now turn to a variety of issues involving the KOMA. 

1. Did the Riley County Commission violate the KOMA by meeting in Geary County on March 12, 
2012? 

If a body is subject to the KOMA, the KOMA applies only when the body has a meeting as defined by 
statute. A meeting is defined as "any gathering or assembly in person or through the use of a telephone 
or any other medium for interactive communication by a majority of the membership of a public body or 
agency subject to this act for the purpose of discussing the business or affairs of the public body body or 
agency.i 1  A county commission, including the Riley County and Geary County Commissions, clearly is 
subject to the KOMA. Based on our factual conclusions stated above, we find that the three members of 
each commission independently gathered in person in their respective counties for the purpose of 

1  K.S.A. 2015 Supp. 75-4317a. 
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discussing the business or affairs of the body. Therefore, both the Riley and Geary County Commissions 

conducted meetings, as defined by the KOMA, on March 12, 2012. 

We next determine whether any of the laws governing county commissions prohibit a county 
commission from meeting outside its county. K.S.A. 19-209 requires that county commissions in a 
county with a population of more than 50,000 "meet at their usual place of meeting not less than twice 
each week for the transaction of the business pertaining to their office." In 2012, the estimated resident 
population of Riley County was 76,297. K.S.A. 19 -209 does not preclude a county commission from 

meeting at a location other than their usual place of meeting. Therefore, K.S.A. 19-209 did not prohibit 

the Riley County Commission from meeting at a location outside of Riley County. 

We now consider whether the Riley County Commission violated the KOMA by meeting at a location 

outside of Riley County. In Kansas Attorney General Opinion No. 2011-23, we reviewed the three part 
test for determining whether a public entity subject to the KOMA may hold a meeting outside of Kansas. 
We determined that a public entity may hold such a meeting if it determines that: 

(1) it is considered reasonably necessary to conduct public business outside of Kansas 
rather than a subversion of the policy for open public meetings; (2) persons requesting 

notice of the meeting will be given such notice; and (3) the inconvenience and cost for 

interested persons to attend a meeting outside of Kansas or by teleconference or 
videoconference is not excessive.' 

For our purposes, we will apply this three part test to determine whether the Riley County Commission 
violated the KOMA by holding a meeting in the neighboring county of Geary County. 

Based on the joint response, it is clear that both county commissions believed it was necessary to meet 
jointly to discuss the property tax status of Picerne's privatized military residential housing project at 
Fort Riley. We have no information indicating that this determination was not reasonable. We have no 
information indicating that this determination was intended to subvert the policy for open public 
meetings. In addition, the agenda for the Riley County Commission's meeting stated that the Riley 
County Commission would conduct a portion of its meeting in Geary County. We have no information 
indicating that persons requesting notice of the March 12, 2012, Riley County Commission meeting were 
not provided that notice. 3  Finally, we have no information that any inconvenience and cost for 

interested persons to travel to Riley County prevented any interested person from attending the 

meeting. The counties are adjacent to each other and the distance between Junction City and 

Manhattan is 20 miles. We find that any inconvenience or cost to attend the Riley County Commission 
meeting in Geary County would be minimal. 

Therefore, based on our investigation and the information provided, we are unable to conclude that the 

Board of Riley County Commissioners violated the KOMA by conducting a meeting in Geary County on 
March 12, 2012. 

2 
Attorney General Opinion No. 2011-23. 

3  The KOMA does not actually require notice of meetings to be published in advance of the meeting. A person or 

organization must request notice of meetings before the public body is required to provide it. K.S.A. 2015 Supp. 
75-4318(b). Notice shall be furnished to any person or organization requesting notice. Attorney General Opinion 
No. 1986-133. 
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2. Did the Riley County Commission violate the KOMA by failing to return to an open meeting after 

the executive session conducted in Geary County on March 12, 2012? 

At 11:05 a.m. at the March 12, 2012, Riley County Commission meeting, the Commission unanimously 
voted to adjourn the meeting after participating in an executive session with Geary County. The Riley 
County Commission departed Riley County for Geary County at 11:30 a.m. At 12:10 p.m., the Riley 
County Commission met in the Geary County commission meeting room. Riley County Commissioner 
Johnson "moved that the County Commission recess into executive session on potential litigation for the 
purpose of consultation with an attorney for the Commission which would be deemed privileged in the 

attorney-client relationship, an exception to the Kansas Open Meetings Act, the open meeting to 

resume in the County Commission Chambers at 1:10 p.m." At 1:10 p.m., Riley County Commissioner 

"Lewis moved to go out of executive session. Johnson seconded. Carried 3-0. No binding action was 
taken during the executive session." According to the minutes of the Riley County Commission, the Riley 
County Commission did not conduct a meeting after the conclusion of the executive session, and no 
motion to adjourn the meeting was made after the executive session. 

K.S.A. 2015 Supp. 75-4319(a) states that "[u]pon formal motion made, seconded and carried, all public 
bodies and agencies subject to the open meetings act may recess, but not adjourn, open meetings for 
closed or executive meetings." The Riley County Commission's motion did properly recess instead of 

adjourn the open meeting to begin the executive session. However, according to the minutes, the Riley 

County Commission did not conduct an open meeting after the conclusion of the executive session. The 

minutes also do not indicate that a motion to adjourn the meeting was made after the executive 
session. If the Commission had approved a motion to adjourn after the executive session, the minutes 
would have been clear that the Commission returned to an open meeting after the executive session. It 
is possible that the Riley County Commission did conduct an open meeting after the executive session 
and the minutes simply do not reflect that reality. However, we presume that the Riley County 

Commission's later approval of those minutes reflects its determination that the minutes are accurate. 

We can find no language in the KOMA that specifically prohibits a public body from adopting a pre-
executive session motion to adjourn such as the Riley County Commission did. However, we believe 

that K.S.A. 2015 Supp. 75-4319 implies that a meeting may be adjourned only after it has been resumed 
following the conclusion of the executive session. Thus, we find that such a pre-executive session 
motion to adjourn is not only not a best practice but also is a violation of the KOMA's requirement that a 
public body return to an open meeting after an executive session before voting to adjourn the meeting. 

Therefore, based on our investigation and the information provided, we conclude that the Riley County 
Commission violated the KOMA by failing to return to an open meeting at the conclusion of the 
executive session and by failing to properly adjourn the meeting. 

3. Did the Geary County Commission's motion to enter into an executive session with the Riley 

County Commission on March 12, 2012, violate the KOMA? Did the Riley County Commission's 

motion to enter into an executive session with the Geary County's Commission on March 12, 2012, 
violate the KOMA? 
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a. Background 

K.S.A. 2015 Supp. 75-4319(a) requires specific steps to be taken to recess into an executive session. The 

public body must make a formal motion which must be seconded, carried and recorded in the minutes. 

The three statutory elements to a proper motion are justification for closure, subject(s) to be discussed, 

and time and place the open meeting will resume. 4  The justification and the subject are not the same. 

The justification is an explanation of what is to be discussed without revealing confidential information. 

The subject is one of the topics allowed for executive session listed in K.S.A. 2015 Supp. 75-4319(b)(1) 

through (16). In Attorney General Opinion No. 1991-78, we stated the following: 

In our opinion, the justification statement should be more than a reiteration of the 

subject. The KOMA does not require the justification statement to be so detailed that it 

negates the usefulness of the executive session. However, K.S.A. 75-4319(a)(2) requires 

a justification statement to be contained in the motion and it is our opinion that this 

statement should explain why an executive session is necessary or desirable. Such a 

motion gives the public assurances that the executive session is permissible and in the 

public interest, and may remind the members of the public body of the limitations upon 

and purpose served by the executive session discussion. 

In addition, K.S.A. 2015 Supp. 75-4319(b)(2) states that a proper subject for an executive session is 

"consultation with an attorney for the public body or agency which would be deemed privileged in the 

attorney-client relationship." In order for a public body to justify an exception based on the provisions 

of K.S.A. 2015 Supp. 75-4319(b)(2), all elements of the attorney-client privilege must be present. The 

elements are: the body's attorney must be present; the communication must be privileged; and no 

other third parties may be present. 5  The duties of Kansas county counselors include providing legal 

advice to the board of county commissioners. "The county counselor shall: . . . (b) give advice upon all 

legal questions that arise and assist the board on all legal matters referred to the county counselor; .. . 
,,6 

In general, only the members of a public body have the right to attend an executive session.' Mere 

observers may not attend. Inclusion of general observers means the meeting should be open to all 

members of the public. 8  However, persons who aid the public body in their discussions may be 

admitted to the executive session. 9  As a caveat, non-clients cannot attend executive sessions for 

attorney-client privileged communications. 10  However, K.S.A. 60 -426 addresses the attorney-client 

privilege and subsection (c) of that statute recognizes that this privilege may extend to staff or officials 

of a corporate client. Each county in Kansas is "a body corporate and politic .... nil 

4  K.S.A. 2015 Supp. 75-4319(a). 

Attorney General Opinion Nos. 1992-56 and 1986-162. See also K.S.A. 2015 Supp. 60-426. 
6  K.S.A. 19-247. 
7 

Attorney General Opinion Nos. 1987-170 and 1986-143. 
8 

Attorney General Opinion Nos. 1992-56, 1986-143 and 1982-176. 
9 

Attorney General Opinion Nos. 1991-31, 1982 - 176 and 1980 -43. 
10 

 Attorney General Opinion No. 1982-247. 
11  K.S.A. 19-101. 
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b. Geary County Commission 

The Geary County Commission's motion for executive session did not comply with the requirements of 
K.S.A. 2015 Supp. 75-4319(a). The Commission did make a formal motion which was seconded, carried 

and recorded in the minutes. The justification for closure was "to discuss legal matters." However, the 
motion did not include any subject, as provided for in K.S.A. 2015 Supp. 75-4319(b), to be discussed 
during the executive session. In order to comply with the requirements of K.S.A. 2015 Supp. 75-4319(a), 
the motion must include both a justification and a subject for the executive session. 12  In addition, 
although the motion stated a specific time that the open meeting would resume, the motion did not 

state the place the open meeting would resume. 

The Commission's motion for executive session included a list of individuals who would attend the 
executive session. These individuals included the Riley County Commissioners, the county counselors 

for both counties and the county clerks for both counties. 13  

c. Riley County Commission 

The Riley County Commission's motion for executive session complied with the requirements of K.S.A. 
2015 Supp. 75-4319(a). The Riley County Commission made a formal motion which was seconded, 
carried and recorded in the minutes. The justification for closure was "potential litigation." The subject 

for the executive session was "consultation with an attorney for the Commission which would be 
deemed privileged in the attorney-client relationship." The motion also stated that the open meeting 

would resume at a specific time and location. 

d. Areas of Concern 

After a review of both motions for executive session, we note several areas of concern: 

First, we note that the Riley County Commission's motion did not include the name or title of the 
attorney with whom the Commission planned to consult. Mr. Holeman, Riley County Counselor, has 
argued that the Commission's motion obviously referred to him or a member of his legal team because 
he represented the Commission as the county counselor. Although we believe that the better practice is 
to refer to the attorney by name or specific position, we also believe that the language of the motion —
attorney for the Commission — was minimally sufficient to establish that the Commission invited Mr. 
Holeman into the executive session. 

Second, we note that the Riley County Commission's motion for executive session did not specifically 
invite any individuals to attend although the motion constructively invited Mr. Holeman to attend. In 

the joint response, Mr. Holeman acknowledges that other individuals were present at the executive 
session. Because each public body is responsible for its own actions, we believe that the Riley County 
Commission cannot rely upon the Geary County Commission's motion for executive session to 

essentially "cure" the defects in its motion. The better practice is for each public body to specifically 

state the names or titles of the individuals who will attend the executive session in the motion for an 
executive session. 

12  Attorney General Opinion No. 1991-78. 
13 

We do not address or decide the joint defense issue raised by the parties. 
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Third, we note that the Geary County Commission's motion for executive session did not state the 

justification for the presence of each individual who was not a member of the Commission. Because a 

public body bears the burden of proof to sustain its action 14  and because you questioned the presence 

of the county clerks, we requested that both county counselors address this issue. 

The joint response explained that "[a]l! of the individuals present were either the primary client of their 

respective county counselor or a part of that county counselor's client base." Specifically, the response 

explained that "both county clerks are essential in their respective Commission's development of an 

annual budget. The tax dollars at issue in this matter could easily have had a dramatic impact on the 

annual budget of both counties." 

We find that this response is sufficient to justify the presence of individuals other than the county 

commissioners. However, we also believe the better practice is to include the justification in the motion 

and record that justification in the minutes as required by K.S.A. 2015 Supp. 75-4319(a) so that members 

of the public know why specific individuals attend executive sessions. 

4. Do the Riley County Commission's minutes of its March 12, 2012, meeting violate the spirit of the 

KOMA because the minutes are not factually accurate? 

As previously discussed, the Riley County Commission's motion for executive session did not invite 

anyone to attend the executive session except that it constructively invited Mr. Holeman to attend. 

However, according to the Geary County Commission's minutes, several individuals attended the 

executive session jointly attended by both County Commissions. This fact is also supported by the joint 

response. However, the minutes of the Riley County Commission's meeting do not accurately reflect 

this fact. 

The KOMA does not require minutes except to record motions for executive sessions. As part of this 

requirement, the KOMA also requires a public body to maintain the minutes as part of the public body's 

permanent records. 15  The KOMA states that "[i]n recognition of the fact that a representative 

government is dependent upon an informed electorate, it is declared to be the policy of this state that 

meetings for the conduct of governmental affairs and the transaction of governmental business be open 

to the public." 16  Based on the purpose of the KOMA and the requirement that a public body must 

record certain information, we believe that K.S.A. 2015 Supp. 75-4319(a) requires the information 

recorded in the minutes must be accurate. 

We find that the Riley County Commission's minutes in relation to the executive session are not 

accurate because the minutes did not list those individuals who were to attend the executive session. 

The Riley County Commission is responsible for the form and content of its minutes.'' Therefore, we 

conclude that the Riley County Commission violated the spirit of the KOMA, specifically as provided for 

by K.S.A. 2015 Supp. 75-4319(a), by approving minutes that did not accurately reflect the attendees at 

the executive session held on March 12, 2012, with the Geary County Commission. 

14 
K.S.A. 2015 Supp. 75-4320a(b). 

16  K.S.A. 2015 Supp. 75-4319(a); Attorney General Opinion No. 1990-47. 
16 

K.S.A. 75-4317(a). 
17  Attorney General Opinion No. 2006-01. 
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In conclusion, in light of the foregoing, as well as our review of the law, we find that the Riley County 

and Geary County Boards of County Commissioners violated the KOMA on March 12, 2012. The Riley 

County Commission violated the KOMA by failing to return to an open meeting after its executive 
session on March 12, 2012. The Geary County Commission's motion to enter into executive session on 

March 12, 2012, violated the KOMA. However, based on our investigation and the information 

provided, we cannot conclude that either county commission knowingly and intentionally violated the 

KOMA. 

We note that Mr. Opat and Mr. Coleman submitted a letter to us dated August 14, 2015. In that letter, 

they state that as the attorneys for each commission, it was their responsibility to properly advise their 

clients and any KOMA violation was not either commission's responsibility. We interpret this language 

as an assertion of a defense to any KOMA violations. However, the KOMA imposes obligations on public 
bodies which are ultimately responsible for compliance with the KOMA. Therefore, we do not believe 

that reliance on legal advice is a defense to a violation of the KOMA although such reliance may be a 

factor in mitigation of any violation. 

Although we did not find a knowing or intentional violation of the KOMA, we nevertheless held your 

complaint open to ensure compliance with the law. We also held it open to help us determine if there 

were any similar complaints or additional reported concerns from you or from an independent report. 

Because we have not received any additional reported concerns, we will not require that the Geary and 

Riley County Boards of County Commissioners receive KOMA training. However, we strongly encourage 

all public bodies, including these two specific bodies, to receive regular training on the KOMA. 

Therefore, we are closing our file on this matter. 

Thank you for bringing this matter to our attention. Please feel free to contact us again concerning any 
matters within our jurisdiction. 

Sincerely, 

OFFICE OF THE ATTORNEY GENERAL 

DEREK SCHMIDT 

Cheryl L. Whelan 

Assistant Attorney General 

cc: 	Lloyd Graham 

Geary County Counselor 

801 North Washington Street, Suite A 

Junction City, KS 66441 

Clancy Holeman 

Riley County Counselor 

115 N. 4th Street, 3rd 
 Floor 

Manhattan, KS 66502 
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