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or 35 years, Kansas law enforce-
ment officers made arrests and
conducted searches on the basis
of probable cause affidavits that gener-
ally were closed to public view."! In 2014,
however, the Kansas Legislature opted
for openness and made the affidavits a
matter of public record. The Legislature
accomplished the change by amending
K.S.A. 22-2302 and K.S.A. 22-2502,
which relate to arrests and searches, re-
spectively. The amendments established
a presumption that the probable cause
information contained in affidavits ex-
ecuted after July 1, 2014, is accessible to
members of the public upon request.?
The Legislature imposed on courts a
somewhat complicated process for re-
sponding to requests for affidavits®—a
process that was destined to result in
controversy and litigation.* Neverthe-
less, when the amendments were en-
acted, the news media hailed them as
a major victory for open government.
Indeed, the Legislature’s action brought
Kansas law generally into line with a
presumption in other states that proba-
ble cause affidavits should not be secret.
The purpose of opening such records is
to increase accountability of officials and
public confidence in government.®
However, the change in Kansas law
came as something of a surprise. For
many years, Kansas media had called
upon the Legislature to allow public
inspection of probable cause affidavits.”
Still the call for openness had little im-
pact until 2012, when a Leawood couple
publicly disputed how and why John-
son County sheriff’s deputies searched
their home for illegal drugs in 2012.8
The couple made headlines when they
complained that the search was ground-
less, fruitless, and alarmingly aggressive,
as in “some sort of police state.” They
further complained that, under Kansas
law, they could not gain access to the
probable cause affidavit filed in support
of the search.'” They wanted the warrant
to learn why they had been targeted and,
after litigating, eventually gained access
to it."" A state legislator took interest
in their cause and introduced a bill to
open probable cause affidavits.'? It was
examined at legislative hearings before
the House and Senate Judiciary commit-
tees'” and was opposed by prosecutors,
criminal defense attorneys and members
of law enforcement." The bill nearly

died in committee® but, following 11th
hour negotiations, the Legislature passed
it by a vote of 123-1 in the House and
40-0 in the Senate.'®

The resulting amendments to K.S.A.
22-2302 and 22-2502 reverse statutory
language that had been in effect since
1979 and that presumed closure of
probable cause information. The 1979
language required a court order for any-
one to obtain an affidavit, other than the
defendant in the criminal case to which
the arrest or search was related.”

The purpose of this article is to analyze
the intent behind the newly amended
statutes and their provisions, as well as
to shed light on the reasons for contro-
versy over their implementation. It is
hoped that the analysis will be helpful to
prosecutors, defense counsel, and judges
when notified that members of the pub-
lic, including journalists, seek access to
affidavits. The analysis will focus on con-
siderations that, under the statutes, must
be taken into account when a member of
the public requests access to an affidavit.

I. The Presumption of Openness

Under K.S.A. 22-2302 and 22-2502
as amended, when a member of the
public requests an affidavit, prosecution
and defense attorneys may oppose the
request. However, they bear the burden
to show a judge why the affidavit should
be withheld altogether or released only
with redactions.

The presumption that an affidavit is
open can be overcome, and probable
cause information can be either sealed
or redacted before disclosure, but only if
the defense or prosecution provides “rea-
sons” for sealing or redaction, and if the
judge finds it “necessary to prevent pub-
lic disclosure of information that would”
cause at least one of nine harms enumer-
ated in the statutes as amended.”® The
enumerated harms include, for example,
disclosure of an affidavit that would “in-
terfere with any prospective law enforce-
ment action, criminal investigation or
prosecution.””” Thus, under the newly
amended statutes, disclosure of affidavits
will occur, unless opponents meet the
statutory requirement to submit reasons
for no-disclosure and if the judge finds
that disclosure “would” cause a harm
listed in the statutes and that sealing or
redaction is “necessary” to prevent the
harm. Proper application of the newly
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amended statutes balances the public’s interest in open gov-
ernment with the interests of others, including the prosecu-
tion, defendant, and law enforcement.

The presumption that affidavits are open is in keeping with
a long line of U.S. Supreme Court decisions reflecting the
widely recognized public right to know about judicial mat-
ters.”’ A presumption of openness for court records and pro-
ceedings was specifically established in Kansas in Kansas City
Star v. Fossey in 1981 and reaffirmed in Wichita Eagle-Beacon
Co. v. Owens 20 years later.”! The Kansas Supreme Court held
that “a trial court . . . may seal the record of . . . proceedings.
However, such closure is permitted only if the dissemina-
tion of information from the pretrial proceeding and its re-
cord would create a clear and present danger to the fairness
of the trial, and the prejudicial effect of such information on
trial fairness cannot be avoided by any reasonable alternative
means.”** Moreover, “[t]he burden of proof is on the party
making the motion” to seal.”

Il. Legislative History

In 2014, the Legislature’s enactment of a presumption of
openness for affidavits reversed a limit on access that had last-
ed for 35 years. During that period, because the public’s access
to afhidavits had depended on convincing a judge to order
disclosure, afhidavits generally remained inaccessible.

A. Thirty-five years of presumed closure

Before 1979, probable cause information was more or less
freely available to courthouse reporters for newspapers.
However, in that year, the Legislature amended the statutes
that governed access to probable cause affidavits. The amend-
ed statues provided that the probable cause information was
not “made available for examination without a written order
of the court.” As a result, the statutory amendments pre-
sumptively precluded anyone from obtaining affidavits other
than the defendant in the criminal case to which the arrest or
search was related. Their enactment followed a controversy
involving a murder case in Douglas County that the Topeka
Daily Capital was covering. A reporter for that newspaper
“obtained the names of the two persons for whom warrants
were issued by going into the office of the clerk of the dis-
trict court. The criminal appearance docket was on a table in
the back of the room. The room was divided by a counter
and a swinging gate. It was the general practice for reporters
from the news media to go through the gate, proceed to the
table where the criminal appearance docket was kept and look
through its pages. It is a public document or record which is
kept by the clerk of the district court.”® The paper published
the names of two suspects in the murder case prior to their
apprehension on the warrants.” Although one was tried and
convicted, the other was never apprehended.”®

For disclosing the arrest warrants, the newspaper suffered a
backlash, particularly from the law enforcement community.
Stauffer Communications Inc., owner of the Daily Capital,
was convicted of violating a statute that prohibited disclo-
sure of warrants before they were executed and returned, and
the company successfully appealed the conviction.”” In the
context of the controversy over disclosure of the arrest war-
rants, a fateful development occurred in the form of a letter

from the Sedgwick County District Attorney’s Office to the
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chairman of the state Senate Judiciary Committee.”® The let-
ter called the committee’s attention to a ruling in Wilbanks
v. State, 224 Kan. 66 (1978), in which the Kansas Supreme
Court said that establishing probable cause for an arrest re-
quired more than generalizations couched in the language of
a criminal statute.”! Instead, “sufficient factual information
must be presented to enable the magistrate to make an inde-
pendent finding of probable cause before a warrant is issued.”
The letter from the Sedgwick County prosecutor expressed
disappointment in the ruling because it “of course overrules
100 years of case law whereby, a verified complaint charging
an offense which stems from the language of an [sic] statute
was sufficient to support a warrant for arrest.” Although
the author of the letter said that his office would not “argue”
with the new probable cause requirement, he said that he was
aware of instances where “names of witnesses and victims have
been published in the paper, and are available to friends of
the defendant or defendant’s [sic] themselves prior to arrest.”**

Like those who had criticized the Daily Capital for pub-
licizing arrest warrants not yet executed, the author voiced
concern related to dissemination of information about alleged
perpetrators before they were apprehended.”> However, the
author did not simply propose preventing premature disclo-
sure of probable cause affidavits. Instead, he proposed that af-
fidavits not be disclosed at all, except by written court order.’
The wording of the author’s proposal was essentially the same
as the legislative amendments that, later in 1979, established a
presumption of closure of affidavits regardless of whether they
had been executed or not.

The amendments allowed the presumption of closure to be
overcome only if one who requested an affidavit could con-
vince a judge that its disclosure would be in the public inter-
est.”’ Because the 1979 amendments placed the burden on the
requester to hire counsel and go before a judge to even have a
chance to obrtain it, probable cause affidavits were effectively
sealed from public view for 35 years.

B. Catalyst for change

However, the presumption of closure came under intense
scrutiny in 2012 when the Johnson County Sheriffs De-
partment officers executed a search warrant at the home of
a Leawood couple. The warrant “turned out to be based on
faulty information contained in the probable cause affidavit
supporting the warrant . . . . The search failed to yield any
.. . evidence of a crime, and the [couple was] never charged
with any crime.”*® The couple asked for the information sup-
porting the warrant, but had to wait a year before obtaining a
copy, and only after the couple “hired a lawyer and incurred
over $25,000 in expenses in litigation.”

The couple’s circumstances caught the attention of Kansas
House Rep. John Rubin. He worked with them, like-minded
legislators, and other open-government advocates to lobby
the Legislature, seeking amendment of the statutes governing
the accessibility of the probable cause information. Those ef-
forts were opposed by Kansas law enforcement agencies, the
Kansas County and District Attorneys Association (KCDAA),
and the Kansas Association of Criminal Defense Lawyers
(KACDL).* At hearings on the proposed amendment before
the House and Senate judiciary committees in February and
March 2014, those opponents raised concerns related to harm



they believed the disclosure of probable cause affidavits could
cause. They argued that release of probable cause information,
even if redacted, could compromise a defendant’s right to a
fair trial, tip off criminals regarding the status of an investiga-
tion or confidential investigative techniques, and discourage
witnesses from testifying.”! They also suggested that the time
spent on redacting information would be overly burdensome
for both prosecutors and judges. Finally, the KCDAA also
argued that disclosure of probable cause information could
cause prosecutors to violate Kansas Rules of Professional Con-
duct 3.6 and 3.8.2

Rubin countered those arguments in part with research
showing that other states presume openness of aflidavits,
whereas “Kansas has some of the country’s most restrictive
laws regarding public release of criminal records, including in
particular probable cause affidavits and sworn statements. Of
the 40 other states whose laws in this area were reviewed by
research staff, 39 presumptively make probable cause affida-
vits supporting search and/or arrest warrants available to the
public at some point, usually after execution, or execution and
return, of the warrant. Most if not all of these jurisdictions
make provision for the continued sealing or confidentiality by
redaction of the warrant or supporting affidavit by court order
for good cause shown, such as protection of a confidential
informant, an ongoing investigation, or personal identifying
information regarding innocent third parties.”*

Rubin also noted that his experience as a federal agency at-
torney informed him that the federal system also presumes
openness of affidavits.* He had a “fundamental belief that, as
a matter of good public policy, all governmental entities and
instrumentalities in Kansas . . . should provide full transpar-
ency and accountability to the public in all their actions and
function, except to the extent that confidentiality is required
for legitimate law enforcement purposes.”®

Supporters of Rubin’s bill to open affidavits questioned
whether opposition by the KCDAA and others was well found-
ed. For example, the written testimony by opponents cited no
legal authority in support of the proposition that disclosure of
probable cause information actually causes such harms as juror
prejudice. Also, although opponents suggested that the time
spent on redacting sensitive information from affidavits would
be overly burdensome for both prosecutors and judges, a Fis-
cal Note dated February 12, 2014, found that no additional
funds would be allotted for implementing the procedure set
forth in the statute in the next fiscal year because it is “not pos-
sible to predict how complex and time consuming” the process
would be.”” In addition, although the KCDAA argued that dis-
closure of probable cause information would put prosecutors
at risk of violating ethics rules designed to prevent prejudicial
pretrial publicity, the rules limit extrajudicial statements made
by attorneys, not the release of court documents.”® In addition,
proponents said that, for many years, probable cause affidavits
related to arrests were open under a long-standing court order
in the 5th Judicial District, comprising Lyon and Chase coun-
ties. Openness in that district, according to the proponents, had
not been problematic.”’

Ultimately, the efforts of Rubin and others resulted in the
passage of the 2014 amendments to K.S.A. 22-2302 and
K.S.A. 22-2502 that went into effect on July 1, 2014.

Probable Cause Affidavits

I11l. The Amendments to K.S.A. 22-2302 and K.S.A.
22-2502

The amendments prescribe a procedure that allows “any per-
son” to request that the clerk provide the probable cause af-
fidavit to that person.® Once that request is made, the clerk is
required to promptly notify the defendant or the defendant’s
counsel, the prosecutor, and the judge.”' Within five days of
receiving the notification, the counsel for the defendant and the
state may propose redactions or make a motion to seal, along
with “reasons” supporting any proposed redactions or seal.””

Then the judge who issued the warrant is required to review
the affidavit in support of that warrant, and the proposed re-
dactions or motions to seal, and make redactions or order the
sealing of the affidavit “as necessary to prevent public disclo-
sure of information that would: (A) jeopardize the safety or
well-being of a victim, witness, confidential source or under-
cover agent, or cause the destruction of evidence; (B) reveal
information obtained from a court-ordered wiretap or from
a search warrant for a tracking device that has not expired;
(C) interfere with any prospective law enforcement action,
criminal investigation or prosecution; (D) reveal the identity
of any confidential source or undercover agent; (E) reveal con-
fidential investigative techniques or procedures not known to
the general public; (F) endanger the life or physical safety of
any person; (G) reveal the name, address, telephone number
or any other information which specifically and individually
identifies the victim of any sexual offense . . . . (H) reveal the
name of any minor; or (I) reveal any date of birth” or other
personal identifying information.>

It should be noted that the rules of statutory construction
indicate that the only available bases to seal are those set forth
in this enumerated list.”* Accordingly, the only “reasons” that
may be considered for redacting or sealing an affidavit are the
nine that are specifically enumerated in K.S.A. 22-2302(c)(4)
(A) through (I) and K.S.A. 22-2502(e)(4)(A) through (I).”

Finally, the judge who issued the warrant is required to
make appropriate redactions and disclose a redacted version
of the affidavit or order the affidavit sealed within five business
days after receiving the proposed redactions or within 10 days
after receiving notice of the request for disclosure, whichever
is earlier.”®

Although the statutes do not expressly state that the same
judge who issued the warrant must be the one to review the
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request for disclosure, other provisions of the Code of Crimi-
nal Procedure suggest that when the Legislature means any
magistrate (as opposed to a specific magistrate) it uses the
term “a magistrate.””’ In contrast, when the legislature intends
to refer to the specific magistrate who signed the warrant, it
referred to the magistrate as “the magistrate.”® Thus, when
the Legislature refers to “the magistrate” in the amended stat-
utes on affidavits,”” it means the magistrate who issued the
original warrant, not just any magistrate. Any other reading
would lead to the unreasonable conclusion that the prosecu-
tion or defense could shop for a judge who would be inclined
to grant the motions to seal or redact.

IV. Magistrate Review to Determine Whether
Disclosure “Would” Cause the Harms Outlined in
the Statutes

The statutes provide that the “magistrate shall review the
requested affidavits or sworn testimony and any proposed re-
dactions or motion to seal submitted by the defendant, the
defendant’s counsel or the prosecutor.”® They further provide
that the magistrate “shall make appropriate redactions, or seal
the affidavits or sworn testimony, as necessary to prevent pub-
lic disclosure of information that would” constitute a specified
harm.®!

The statutes are in line with the large body of case law that
recognizes court records as being open to the public. In gen-
eral, when a member of the media or the public requests a
court record, a presumption of access applies, and courts must
make specific, on the record findings if they opt for closure.®

Moreover, the Kansas Supreme Court has stated: “In mak-
ing a decision of either closure or nonclosure, the trial judge
should make findings and state for the record the evidence
upon which the court relied and the factors which the court
considered in arriving at its decision.”®® Requiring the trial
judge to state the findings and a basis for them “will protect
both the right of the defendant to a fair trial and the right
of the public and news media to have access to court pro-
ceedings.”®* Blanket restrictions are unconstitutional “unless
proper inquiry and findings are made by the trial judge in
advance of entering the order.”® The district court’s findings
must be “supported by substantial competent evidence and

. sufficient to support the district court’s conclusions of
law. Substantial competent evidence is such legal and relevant
evidence as a reasonable person might regard as sufficient to
support a conclusion.”®

When the Legislature amended the statutes to presume
openness of affidavits, it was in alignment with overwhelm-
ing precedent in favor of open court records. As amended,
the statutes promote the “fundamental and widespread prin-
ciple favoring public disclosure, accountability and transpar-
ency regarding probable cause affidavits, with appropriate
confidentiality safeguards.”®” A principal reason given for now
presuming openness, as documented in legislative hearings,
was to enable citizens, including the media, to monitor law
enforcement’s exercise of the police power in making arrests
and conducting searches.®®

Because of the legislative intent to establish a presump-
tion of openness for affidavits, and because affidavits may be
withheld only if disclosure “would” cause one or more harms
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listed,*” movants who oppose disclosure must not submit “rea-
sons” for sealing or redaction that are speculative. The reasons
for non-disclosure are insufficient to justify redaction or seal-
ing unless they demonstrate that disclosure “would” result in
adverse effects listed in the statute. The Legislature’s use of the
term “would”—as opposed to “could”—signifies an intent to
require more than just mere conjecture. With the passage of
the 2014 amendments, the Legislature adopted the approach
in case law’® that, before court records can be closed, the judge
must find that disclosure “would” be harmful.”" Moreover,
even if movants for sealing are in agreement, as can be the
case, judges are not relieved of their obligation to consider
whether closure is legally justified.”

Thus, in considering “reasons” to seal under the statutes,
judges ideally are cognizant of First Amendment-based prec-
edent requiring them to make specific findings when seeking
to close court records or proceedings. The precedent makes
clear that an order to seal records must be supported by spe-
cific findings based on evidence that no reasonable alternative
would be effective in preventing a harm. Judges are to “make
findings and state for the record the evidence upon which the
court relied and the factors which the court considered in ar-
riving at its decision.””” The trial judge may close a record
only if harm “cannot be avoided by any reasonable alternative
means.””* Under the statutes on access to affidavits, the alter-
native to sealing is redaction. Thus, a judge who is acting in
accordance with the statutes and relevant precedent first deter-
mines whether full disclosure of a requested affidavit “would”
cause an enumerated harm. If the harm “would” result from
full disclosure, the judge next considers whether the alterna-
tive to non-disclosure, namely, release of a redacted affidavit,
also “would” cause an enumerated harm. Only if redaction
would not prevent the harm, does the judge consider sealing
the affidavit and withholding it entirely from public view.

V. “Reasons” for Redaction or Sealing

Although the affidavits are presumed available for disclosure
upon request, the statutes as amended include a framework
within which prosecution and defense may propose reasons
for redaction or sealing if they deem it necessary, or in some
instances, if they are legally required to do so.

A. Interfering with a prospective law enforcement action
or criminal investigation

One “reason” the prosecution likely would offer for sealing
is that disclosure of an affidavit would “interfere with any pro-
spective law enforcement action [or] criminal investigation.””
However, construing the word “prospective” may be problem-
atic. The prosecution may argue that sealing or redaction is
necessary because the affidavit relates to an investigation that
is “continuing” or “ongoing,” and is thus “prospective.””® How-
ever, the term “prospective” may be distinguished from “con-
tinuing” or “ongoing.” As ordinarily defined, a “prospective”
condition is in the future, not one rooted in the present.””

A continuing or ongoing investigation into a charged of-
fense is not one of the specifically enumerated reasons for seal-
ing or redacting an afhidavit. The statute stipulates that to be
eligible for sealing or redaction, the affidavit must relate to a
“prospective” investigation. One might argue that afhidavits
generally only relate to a continuing or ongoing investigation,



not any future investigation. If “prospective” is construed only
to means “future,” affidavits generally will never be eligible
for sealing or redaction, an absurd result that the Legislature
could not have intended.

Still, redacting or sealing an affidavit to protect a continu-
ing or ongoing investigation, rather than a future one, does
not necessarily make sense in the context of the statue. It au-
thorizes the defendant to obtain a copy of the affidavit, and
the defendant is the one most likely to have an interest in
interfering with an investigation. If the defendant with a copy
of the affidavit can use it to interfere with the investigation,
withholding the affidavit from the public does not accomplish
the purpose of protecting the investigation.

Even if a “prospective” investigation can be considered a
continuing investigation into the case in which the request
for disclosure was made, the mere fact that an investigation
is ongoing does not relieve the movants to seal of the burden
to show the court that a disclosed or reasonably redacted af-
fidavit necessarily would—not merely could— interfere with
that investigation.

B. Interfering with a prospective prosecution

A “reason” for a motion to seal or redact that could be made
by either the prosecution or defense is that disclosure of the
information would “interfere” with the prosecution, or in
other words, disclosure would result in a biased jury and im-
pinge on the defendant’s right to a fair trial.”® However, the
idea that disclosure of the affidavit would interfere with the
fairness of a criminal trial is unsupported by applicable case
law. There is no Kansas Supreme Court case where the Court
found that the defendant failed to receive a fair trial because of
pretrial publicity alone, even though the contention has been
frequently advanced.”

The precedent indicates that the Kansas Supreme Court
has been extremely consistent in finding that pre-trial public-
ity did not prevent fair trials. Not only that, the Court thor-
oughly re-examined its approach to the issue in a very recent
case, State v. Carr.®® Although no appellate court at the time
of this publication has interpreted whether or to what extent
disclosure of probable cause affidavits would interfere with
the fairness of the trial, certain factors reviewed in Carr could
be helpful in determining whether disclosure of an affidavit
would interfere with the prosecution as contemplated in the
governing statutory provisions.®'

Carr involved heinous crimes committed in Wichita in De-
cember 2000 that included rape, robbery, and execution-style
killings on a local soccer field. The case is well known for the
Kansas Supreme Court’s reversal due to the trial judge’s failure
to sever the defendants’ sentencing phases. However, the Carr
Court also conducted a lengthy analysis of whether pretrial
publicity deprived the defendants of a fair trial.*> The Court
did so at least in part because it believed it had “not previously
been precise about how analysis of presumed prejudice differs
from analysis of actual prejudice, how the two theories are
supported by and applied under the federal and state consti-
tutions and in concert with our state venue change statute,
or about how our standard of review on appeal may be af-
fected.”® The Court’s ultimate finding that the trials were fair
involved a “discussion of the defendants’ venue challenge by
tearing apart and then reassembling these concepts.”*

Probable Cause Affidavits

As actual prejudice only takes place once the jury has been
impanelled, the relevant inquiry in an early stage of proceed-
ings appears to be whether the defendant suffers presumed
prejudice that would prevent a fair trial. The Court’s thorough
approach to presumed prejudice in Carr provides a possible
framework for analyzing whether disclosure of an affidavit
would “interfere with any prospective law enforcement ac-
tion, criminal investigation or prosecution.”®

Presumed prejudice occurs “where the pretrial publicity is
so pervasive and prejudicial that we cannot expect to find an
unbiased jury pool in the community. We ‘presume prejudice’
before trial in these cases, and a venue change is necessary.”*
Federal courts since then “have refined the parameters of pre-
sumed prejudice claims, setting an extremely high standard
for relief.”® “A ‘court must find that the publicity in essence
displaced the judicial process, thereby denying the defendant
his constitutional right to a fair trial.” Reversal of a conviction
will occur only ‘where publicity “created either a circus atmo-
sphere in the court room or a lynch mob mentality such that
it would be impossible to receive a fair trial.”””*®

In Carr, the Court identified factors based on Skilling v.
United States® that a judge should take into account in decid-
ing whether a change of venue is warranted because of public-
ity. The Skilling factors are: “media interference with court-
room proceedings,” “the magnitude and tone of the coverage,”
“the size and characteristics of the community in which the
crime occurred,” “the amount of time that elapsed between
the crime and the trial,” the jury’s verdict,” “the impact of the
crime on the community,” and “the effect, if any, of a codefen-
dant’s publicized decision to plead guilty.”

Factors involving the verdict or the guilty plea of any co-
defendant are typically irrelevant at the early stage of the
proceedings when the affidavit is most likely to be requested,
although those factors could be considered if circumstances
dictate doing so. The factors that generally could apply to a
request for an affidavit are: (1) media interference with court-
room proceedings; (2) the magnitude and tone of the cover-
age; (3) the amount of time that elapsed between the crime
and the trial; (4) the size and characteristics of the community
in which the crime occurred; and (5) the impact of the crime
on the community. A magistrate who receives a request for an
affidavit could apply those factors if a movant claims disclo-
sure would interfere with the case as provided in the statute”
and ultimately prevent trial fairness.

1. Media interference with courtroom proceedings

In Carr, there was “no suggestion . . . that any media rep-
resentative interfered with courtroom administration in this
case at any time . . . . In each of the cases in which the United
States Supreme Court has presumed prejudice and overturned
a conviction, it did so in part because the prosecution’s ‘atmo-
sphere . . . was utterly corrupted by press coverage.””?* Unless
a media outlet behaves in an unquestionably unprofessional
manner, this factor should ordinarily weigh in favor of disclo-
sure of the requested affidavit.

2. The magnitude and tone of the coverage

Carr sets a very high standard for when the magnitude and
tone of pretrial publicity can prejudice a trial. In Carr, when
the Court considered the “magnitude and tone” of the media
coverage in the context of presumed prejudice, it found they
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were “extremely high.”* However, the Courts “review of at
least the mainstream press coverage likely to reach a wide au-
dience leads us to the conclusion that it was more factual than
gratuitously lurid.”** Negative news about the defendants in-
cluded “especially intense” coverage “immediately after . . .
the defendants’ arrests” and later, a local television campaign
advertisement supporting Phill Kline for attorney general that
identified the defendant by name and “labeled him a mur-
derer.”” Regardless, the trial judge cited the “factual tone of
the press coverage” as a reason the Court found the “factor did
not weigh in favor of presumed prejudice.”

In a 2014 case, State v. Roeder,”” the Court endorsed the
presumed-prejudice analysis in Carr, although the Court
declined to apply the analysis. The reason was that the de-
fendant, who had been convicted of killing Wichita doctor
George Tiller in 2009, did not “make a constitutional pre-
sumed prejudice challenge.””® Nevertheless, in endorsing the
presumed-prejudice analysis, the Roeder Court commented
instructively about the relationship between publicity and tri-
al fairness. Tiller had survived at least two serious attempts on
his person when his medical clinic was bombed in 1986 and
when he was shot in both arms in 1993.” On June 1, 2009,
the day after the defendant shot and killed the victim while
the victim was acting as an usher during a church service,
seven articles in the Wichita Eagle regarding the murder ap-
peared on that day alone, including three on the front page.'®
Moreover, “[s]everal articles identified Roeder as the suspect
in Dr. Tiller’s murder.”"" The case generated much additional
publicity, which included an interview with the Kansas City
Star “where Roeder admitted killing Dr. Tiller and discussed

his trial strategy.”'”* In response, the defendant filed a pre-
trial “motion for change of venue based on the long history
of public conflict and controversy surrounding the abortion
portion of Dr. Tiller’s medical practice and, more particularly
this homicide case.”'*

Even given the extensive media coverage in Roeder, the
Court found that the defendant had “not met his burden sim-
ply by establishing the existence of a large amount of pretrial
publicity. This court has opined that media publicity alone
never establishes prejudice.”!™*

Thus, as long as a mainstream media outlet is publishing
factual articles that do not create either a “circus atmosphere
in the court room” or a “lynch mob mentality” as contem-
plated in Carr, this factor should ordinarily weigh in favor of
disclosure of a request for an affidavit.

3. The time that elapsed between the crime and the trial

In Carr, there was a 17-month lapse between when the
crimes were committed and when the motion to change ven-
ue was filed.'” “In the ordinary case, one might expect these
time frames to mean that public interest in the crimes and
defendants had begun to wane and that it would continue
to do s0.”'% Indeed, “[t]he substantial lapse of time between
peak publicity and the trial also weighs against a finding of
prejudice. Specifically, the Kansas Supreme Court has held
that a three-month time lapse between when information
is disseminated and trial “would ordinarily be sufficient to
dissipate any pretrial publicity arising at the preliminary
hearing.”'"”

A request for an affidavit made at the outset of the case, well
before trial, ordinarily would weigh in favor of disclosure.
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4. The size and characteristics of the community in
which the crime occurred

The prosecution, defense, or the court could have a greater
concern that media publicity will prejudice the trial if the
community in which the trial is taking place has a small popu-
lation from which to draw a jury pool. But even in small juris-
dictions, a change of venue has not been necessary because of
pretrial publicity. For example, a relatively recent murder con-
viction in Labette County was not overturned even though
“there was widespread publicity regarding the victim’s murder
throughout the community.”'* There, the Court considered
“the severity of the offense and the relatively small size of the
community,” and “firmly conclude[d] the district court did
not abuse its discretion in denying the defendant’s motion for
change of venue.”'?

Kansas communities generally would seem to be within the
range of population where courts have found publicity was
not prejudicial. In light of the Kansas precedents, an argument
that the outright sealing of the requested affidavit is necessary
to protect the purity of the jury pool risks overestimating the
effect of pretrial publicity and underestimating the ability of
the citizens of Kansas to be fair. This factor ordinarily would
weigh in favor of disclosure of the requested affidavit.

5. The impact of the crime on the community

In Carr, the defense presented evidence of “strongly hostile
statements by members of the public in response to press cov-
erage of the crimes and prosecution.”''® Taking into account
specific pretrial news reports about “widespread public reac-
tion to the crimes,” the Court found that the impact factor
favored a change in venue, but did not weigh heavily enough
for it to find the trial court erred in denying the motion.""" At
the same time, the Court noted that judges “‘have properly
denied’” requests for a change of venue in “cases involving
substantial pretrial publicity and community impact, for ex-
ample, the prosecutions resulting from the 1993 World Trade
Center bombing . . . and the prosecution of John Walker
Lindh, referred to in the press as the American Taliban.”!"?

Even in Carr, that animosity was insufficient to find that
the defendants had been denied a fair trial. Absent evidence of
hostility beyond what took place in Carr, this factor ordinarily
would weigh in favor of disclosure of the requested affidavit.

With reference to those five foregoing factors adapted from
the presumed prejudice analysis in Carr, courts could assess
whether disclosure of the requested affidavit “would” inter-
fere with the proceedings as contemplated in the statutes.'?
As indicated supra, the factors are likely to weigh in favor of
disclosure. If the movants for sealing fail to meet their burden
to show otherwise, courts could be comfortable in not find-
ing that disclosure “would” cause a specific harm listed in the
statute and that sealing is necessary.

C. Jeopardizing the safety or well-being of a victim,
witness, confidential source or undercover agent,
causing the destruction of evidence, or endangering the
life or physical safety of any person

Further, both statutes on arrests and searches allow mov-
ants for sealing or redaction to cite these above “reasons” in
support of their motions."" Indeed, in order for arrests and
searches to be supported by sufficient probable cause, affi-
davits often include the statements of victims and witnesses.
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The safety of those individuals and ensuring that they are able
to testify at trial if necessary is an integral component of the
rule of law in our society. However, the mere fact the names
of those individuals appear in the probable cause informa-
tion does not relieve the movants for sealing of the burden to
show the court that even a reasonably redacted affidavit would
necessarily jeopardize the safety or well-being of any of those
individuals. In the absence of a showing to the contrary, a
magistrate would be obligated under the statutes to find that
disclosure of the affidavit with redactions of all relevant names
would be sufficiently protective.

At the same time, weighing in favor of disclosure, is the fact
that the defendant represents the greatest likely threat to the
safety of persons related to the case and has statutory autho-
rization to receive a copy of the probable cause information.
Thus, redacting or sealing information already in possession
of the defendant would not necessarily prevent harm to those
listed in the affidaivt.

D. Revealing information from a search warrant or wiretap
that has not expired

The statutes on arrests and searches both provide for redaction
or sealing of information that would reveal a wiretap that has not
been executed.'” Further, both statutes also provide that prob-
able cause information is available to the public upon request,
but only “after the warrant or summons has been executed.”!'¢
Thus, if any movant can show that the reason for redaction or
sealing is based on the fact that a search warrant or wiretap has
yet to be executed, preventing that information from being dis-
closed to the public ordinarily would be justifiable.

E. Revealing the identity of any confidential source or

undercover agent

Maintaining the confidential identity of a source or un-
dercover agent can be a necessity depending on the circum-
stances of a given case. In such instances, references to such
individuals are likely to be made in a probable cause affidavit.
The statutes provide for redaction or sealing of information
that would reveal such references.!”” In the absence of a show-
ing to the contrary, a magistrate comfortably could find that
redaction of those individuals’ names and other identifying
information is sufficient to protect those identities in the vast
majority of instances.

F. Revealing confidential investigative techniques or

procedures not known to the general public

The statutes on arrests and searches appropriately are pro-
tective of information about confidential investigative tech-
niques. If any movant who opposes full disclosure of an
affidavit can show that a confidential technique would be re-
vealed,''® a magistrate is authorized by the statutes to consider
either redaction or sealing the information. If the movant fails
to show that sealing of the entire afhidavit is necessary, the
magistrate is free to order disclosure with redaction of the por-
tions that identify confidential investigative techniques.

G. Revealing the name or contact information of a victim
of a sexual assault; revealing the name of any minor;
and revealing personal identifiers, such as date of birth
and Social Security number

Movants who oppose full disclosure of an affidavit are au-
thorized to cite the need to protect a sexual assault victim
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or minor or to protect the privacy of personally identifiable
information.'” This provision essentially expands the bur-
den placed on attorneys and parties pursuant to the Kansas
Supreme Court’s requirement'?® that personal identifiers be
redacted from court filings, including Social Security num-
ber, birth date, and bank account number. If any movant can
show that an affidavit contains statutorily protected identify-
ing information, a magistrate would be justified in ordering
redaction of the information before release of the affidavit to
the public.

Because the statutes regarding arrest- and search-related af-
fidavits presume that they are open court records, those who
request access to an affidavit reasonably may anticipate that it
will be disclosed either fully or with redactions, rather than
withheld altogether under seal.

VI. Conclusion

The presumption of openness that has existed in Kansas
since the Kansas Supreme Court’s 1981 ruling in Fossey has
now been applied to the statutes governing arrest and search
warrants. The amendments reverse the longstanding statutory
presumption that affidavits in support of those warrants are
closed, and bring the law governing the disclosure of these
documents into alignment with the long established pre-
sumption at both the state and federal levels that court records
are open. In considering “reasons” for redaction or seal offered

by the prosecution or defense, judges should order redaction
or seal only if the movant or movants for redaction or seal
can demonstrate that one of the nine enumerated statutory
harms “would” occur. Proper application of the amendments
should allow for the disclosure of affidavits with reasonable
redactions in the vast majority of instances, thereby achieving
an equilibrium between the interests of the public, the defen-
dant, and law enforcement. m
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116. K.S.A. 22-2302(c)(1); K.S.A. 22-2502(e)(1). and (I).
117. See, e.g., K.S.A. 22-2302(c)(4)(D). 120. Kan. Sup. Cr. R. 123.

118. See K.S.A. 22-2302(c)(4)(E) or K.S.A. 22-2502(e)(4)(E)
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